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Cheshire Pension Fund Breaches Policy

Introduction

This policy sets out the processes to be followed by stakeholders involved with the Cheshire
Pension Fund (“the Fund”), which is managed and administered by Cheshire West and
Chester Council (“the Administering Authority”), in relation to identifying, recording and
potentially reporting breaches of the law to The Pensions Regulator (“TPR”).

Breaches can occur in relation to a wide variety of the tasks normally associated with the
administrative function of a scheme such as keeping records, internal controls, calculating
benefits and making investment or investment-related decisions.

This policy has been developed to assist those stakeholders who have a legal responsibility
to report certain breaches to TPR, in determining whether a breach they have identified
should be reported.

The policy aims to describe:
What does the law say?

* The legal and regulatory background which requires certain
breaches to be reported to TPR;

* Who this policy applies to, ie who may be required to make a
report;

Does it apply to me?

¢ Making the decision to report, or not to report; and

« If making a report, how to do so. Do | need to report?

The Administering Authority has delegated responsibility for the
day- to-day implementation of this Policy and its processes to the

Head of Pension Fund, in their role as LGPS Senior Officer. How do | report?

Status of this policy for different stakeholders

This policy is mandatory for public service scheme pension boards, meaning the
members of the Fund’s Local Pension Board, and for scheme managers, which includes the
Chief Operating Officer / s151 Officer, the Head of Pension Fund / LGPS Senior Officer, all
employees in the Pensions Service, and members of the Pension Fund Committee.

All Pensions Service staff are required to take a proactive approach to the identification,
management and reporting of all breaches that have occurred, or are likely to occur.

The Fund strongly encourages other stakeholders potentially impacted by the statutory
reporting duties described in this Policy, including service providers, employers, and
professional advisers, to put adequate policies and processes in place to ensure they are
able to meet their obligations under the legislation and regulations set out in this Policy to
identify, assess, and where necessary report breaches of the law to TPR.
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Legal, Regulatory and Organisational
Framework What does the law say?

Section 70 of the Pensions Act 20041 (“the Act”) imposes a requirement on the following
persons:

e a trustee or manager of an occupational or personal pension scheme;
e a member of the pension board of a public service pension scheme;

* a person who is otherwise involved in the administration of an occupational or personal
pension scheme;

 the employer in relation to an occupational pension scheme;
¢ a professional adviser in relation to such a scheme; or

* a person who is otherwise involved in advising the trustees or managers of an occupational
or personal pension scheme in relation to the scheme

To report a matter to TPR as soon as is reasonably practicable, where that person has
reasonable cause to believe that:

a) a legal duty relating to the administration of the scheme has not been or is not being
complied with, and

b) the failure to comply is likely to be of material significance to TPR.

The Act states that a person can be subject to a civil penalty if they fail to comply with

this requirement without a reasonable excuse. The duty to report breaches under the Act
overrides any other duties the individuals listed above may have. However, the duty to report
does not override ‘legal privilege’. This means that, generally, communications between a
professional legal adviser and their client, or a person representing their client, in connection
with legal advice being given to the client, do not have to be disclosed.

The Pension Regulator’s General Code of Practice

Practical guidance in relation to this legal requirement is provided in TPR’s General Code of
Practice2, including in the following sections:

* Reporting to TPR: Whistleblowing — reporting breaches of the law
e \Who must report
¢ Decision to report
e How to report

The General Code of Practice also contains specific guidance on reporting of payment
failures, which is the subject of local policies and procedures adopted by Fund officers.

"Pensions Act 2004 (legislation.gov.uk)

2Whistleblowing reporting breaches of the law TPR code section | The Pensions Requlator



https://www.legislation.gov.uk/ukpga/2004/35/section/70
https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice/reporting-to-tpr/whistleblowing-reporting-breaches-of-the-law
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Administering Authority policies

In addition to the requirements of this Policy, there may be other policies and procedures
which may be in place relating to areas such as fraud or whistleblowing that apply to some of
the stakeholders addressed by this Policy for reporting and recording breaches in relation to
Fund matters.

For example, the Administering Authority has in place the following:
e Anti Fraud and Corruption Strategy
¢ Anti Fraud and Corruption Response Plan

¢ Whistleblowing Policy

These and other relevant documents and articles can be found on the Administering
Authority’s intranet site?.

This Policy should be followed in addition to any existing procedures or policies that may be
in place and which may apply to those affected by this Policy. Stakeholders affected by this
Policy are reminded that the potential requirement to report breaches of the law in relation

to the Fund to TPR is a specific legal requirement. Officers of the Administering Authority
may be contacted for assistance (contact details below) if an individual is uncertain how to
deal with the interaction between this Policy and any other Administering Authority policy or
procedure that may be in place.

Director of Governance/Monitoring Officer:
Vanessa Whiting

01244 975970
vanessa.whiting@cheshirewestandchester.gov.uk

Fraud and Investigations Manager/Whistleblowing Officer:
Helen Peters

01244 977375

helen.peters@cheshirewestandchester.gov.uk



mailto:vanessa.whiting%40cheshirewestandchester.gov.uk?subject=
mailto:helen.peters%40cheshirewestandchester.gov.uk?subject=
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Who must report
. . . Does it apply to me?
Certain people — described in the General Code as “reporters” -

are required to report breaches of the law to TPR under certain
circumstances, which are described in the next section.

The General Code lists the following stakeholders as having a duty to report — while noting
that the list is not exhaustive. If you fall within one of these categories, this policy applies to
you, and you should go on to confirm your understanding of the circumstances under which
you must report.

If you are unsure, you may wish to take advice, including legal advice.

Categories of reporter
Public service scheme pension boards

Each member of the pension board of a public service pension scheme, ie the members of
the Fund’s Local Pension Board.

Scheme managers

This includes managers of public service pension schemes and personal pension schemes
where a direct payment arrangement exists.

In the context of the LGPS, the Scheme Manager is the Administering Authority, which
delegates responsibility for the Fund to the Chief Operating Officer / s151 Officer. The Chief
Operating Officer is supported by the Pensions Service, led by the Head of Pension Fund /
LGPS Senior Officer, and is advised by the Pension Fund Committee. Therefore members of
the Committee, and everybody employed in the service of the Fund, falls within this category.

Service providers

Those who provide administrative services to occupational and personal pension schemes,
including:

* insurance companies and third-party administrators, who carry out administrative tasks
relating to a scheme

* participating employers, who provide staff to carry out administration tasks in-house (this
includes performing payroll and similar functions, as well as carrying out or helping with
direct administration of the pension scheme) — this therefore includes everybody employed
in the service of the Fund, as well as those employed in other functions which support the
Fund.

» financial advisers and consultants, who provide services such as record-keeping or acting
as intermediaries receiving and forwarding scheme documents.

Employers

All employers. In a multi-employer scheme, this includes any employer who becomes aware
of a breach, regardless of whether the breach relates to or affects, members who are its
employees or those of other employers.
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Professional advisers

This includes advisors appointed by the governing body, such as scheme actuaries, scheme
auditors, reporting accountants, legal advisers, investment managers, and custodians of
scheme assets. Where an individual is appointed to provide the relevant service, the duty to
report applies to that individual. Where a firm is appointed to provide services, the duty to
report applies to the firm.

Trustees/a scheme strategist or scheme funder of master trust scheme
Does not apply to LGPS funds.

A person’s responsibility to report breaches is not limited to those that relate to their specific
role in a scheme. Regardless of the activities being undertaken, material breaches should be
reported as they are identified.

In all cases, anybody with a duty to make a report should act conscientiously and honestly,
and to take account of expert or professional advice where appropriate.

Confidentiality

It is a statutory duty to report breaches of the law. This may involve a duty to whistleblow on
the part of an employee of the Fund or a member of the Pension Fund Committee / Local
Pension Board. The duty to report does not override any other duties the reporting individual
may have, such as confidentiality. Any such duty is deemed not to have been breached by
making a report to TPR.

Given the statutory duty that exists, in exercising this breaches policy the Fund will ensure it
adheres to the requirements of the Employment Rights Act 1996 in protecting an employee’s
making a whistleblowing disclosure to TPR if this is done in good faith.

The duty to report, however, does not override ‘legal privilege’, so oral and written
communications between the reporter and a professional legal adviser do not have to be
disclosed.

If requested, TPR will do its best to protect the identity of an individual who has reported a
breach, and will not disclose information except where it is lawfully required to do so.
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The decision to make a report
. . . . Do | need to report?
Those stakeholders classed in the previous section as potential

“reporters” must report a breach of the law to TPR when they have
a reasonable cause to believe that:

* a legal duty which is relevant to the administration* of a scheme, has not been, or is not
being, complied with, and

» the failure to comply is likely to be of material significance to TPR in exercising any of their
functions.

* “Administration” should be interpreted widely. In this context it is broader than (but

includes) day-to-day administrative tasks, such as record-keeping, dealing with membership
movements, calculating benefits, and preparing accounts. It also includes considering
investment policy, investment management, the custody of invested assets in all schemes,
and scheme funding. Broadly, the interpretation should cover anything that could affect
members’ benefits, or members’ and others’ ability to access the information they are entitled
to.

There are two key judgements to make when considering whether to report a breach of the
law:

1) Is there reasonable cause to believe there has been a breach of the law? and
2) Is the breach likely to be of material significance to TPR?

A substantial degree of subjective judgement may be required in order to reach a conclusion
on these points.

Reasonable cause

Having a reasonable cause to believe that a breach has occurred means more than merely
having a suspicion that cannot be proved.

If, as a stakeholder with a duty to report, you do not know the facts or events around the
suspected breach, it will usually be appropriate to check with members of the governing body
or with others who are able to confirm what happened — in other words, the Head of Pension
Fund, senior members of the Pension Fund leadership team, or members of the Pension
Fund Committee / Local Pension Board as appropriate.

However, it would not be appropriate to alert those implicated in potential serious offences
involving dishonesty, such as theft or fraud. In such cases, due to the immediate risk to
scheme assets, those considering whether to make a report should bypass the usual checks,
making only those they deem necessary and not cause undue delay to the report being
made to us.

Material significance

TPR provides guidance on the factors they consider relevant to whether a breach of law
would be likely to be materially significant to them in carrying out their functions. There are a
range of different categories set out below, all of which will contribute to an overall view as to
whether the breach of law is potentially materially significant to TPR.
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Material significance - the fundamentals

Fundamentally, a breach is likely to be of material significance to TPR when it is caused by: ¢
dishonesty, negligence, or reckless behaviour;

* poor governance, ineffective controls resulting in deficient administration, or slow or
inappropriate decision-making practices;

* incomplete or inaccurate advice; and/or

¢ a deliberate act or failure to act.

Material significance - the effects of the breach

A breach is likely to be judged to be materially significant if it causes any of the following
effects:

* A significant proportion of members - or a significant proportion of members of a particular
category of membership, eg active members, pensioners - are affected by the breach;

* A significant effect on the benefits being paid, to be paid, or being notified to members;

* The breach, or series of unrelated breaches, have a pattern of recurrence — for example, in
relation to participating employers, certain members, or groups of members;

* The breach results from the governing body not having the appropriate degree of
knowledge and understanding, preventing them from fulfilling their roles - resulting in
the scheme not being properly governed and administered, and/or breaching other legal
requirements;

* Unmanaged conflicts of interest arise within the governing body, making it prejudiced in
the way it collectively carries out the role - resulting in ineffective governance and scheme
administration, and/or breaches of legal requirements;

» Systems of governance and/or internal controls are not established or operated, leading to
schemes not being run in line with their governing documents and other legal requirements,
resulting in a breach;

* Risks are not properly identified and managed;
* The right money is not being paid to or by the scheme at the right time;

e Accurate information about benefits and scheme administration is not being provided to
scheme members and others - meaning members are unable to effectively plan or make
decisions about their retirement;

* Records are not being maintained — resulting in member benefits being calculated
incorrectly and/or not being paid to the right person at the right time; and/or

» Governing bodies, or anyone associated with the scheme, misappropriate scheme assets -
or are likely to do so.

* “The governing body” in the context of an LGPS Funds refers to those employed by the
Pensions Service, members of the Pension Fund Committee, and/or members of the Local
Pension Board.
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Material significance - the reaction to the breach
A breach is likely to be of material significance to TPR if a breach has been identified that:

* does not receive prompt and effective action to remedy the breach and identify and tackle
its cause, to minimise risk of recurrence;

* is not being given the right priority by the governing body or relevant service providers;

* has not been communicated to affected scheme members where it would have been
appropriate to do so;

» forms part of a series of breaches indicating poor governance; and/or

e was caused by dishonesty, even when action has been taken to resolve the matter quickly
and effectively.

Material significance - the wider implications of the breach
A breach is likely to be of material significance where:

» the fact that the breach has occurred makes it appear more likely that other breaches will
emerge in the future (for example, if the reason for the breach is that the governing body
lacks the appropriate knowledge and understanding to fulfil their responsibilities); and/or

 other schemes may be affected, for example schemes administered by the same
organisation where a system failure has caused the breach.

Material significance — general risk factors

Those reporting a breach should consider general risk factors, such as the level of funding
of the Fund, or how well-run the Fund appears to be. Some breaches that occur in a poorly
funded and/or poorly administered scheme will be more significant to TPR than if they
occurred in a well-funded and generally well-administered scheme.

Material significance - previous breaches

Reporters should consider other reported and unreported breaches that they are aware of
(for example, historic breaches in the Fund’s Breaches Log). However, historical information
should be used with care, particularly where changes have been made to address breaches
already identified.

Material significance - indicators that a breach is NOT materially
significant

A breach is not normally considered to be materially significant if prompt and effective action
is taken to investigate and correct the breach and its causes and, where appropriate, all

affected scheme members have been notified. Note however the point made above about
breaches resulting from dishonesty.

A breach arising from an isolated incident will not usually be regarded as materially
significant. For example, breaches resulting from teething problems with a new system, or
from an unpredictable combination of circumstances. However, in such circumstances, those
considering whether to make a report should consider other aspects of the breach — such
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as the severity of the effect it has had — that may make it materially significant despite the
isolated or unusual circumstances.

Material significance - in conclusion

It can be seen that there are a wide variety of factors which may lead to the conclusion that a
breach may be materially significant to TPR. If, combined with this, there is reasonable cause
in the first place to believe a breach has occurred, this indicates to any potential reporter of
a breach that a report must be made to TPR. How to go about this is addressed later in this

policy.
TPR recognises that this is a complex area requiring a significant degree of judgement.

Their own guidance describes a “traffic light framework”, which aims to categorise different
examples of breaches into three categories:

* Red breach situations must be reported as they are always of material significance to
TPR.

o breach situations may need to be reported as they are less clear cut, and must
be considered in the context of the breach as to whether or not they are of material
significance.

* Green breach situations do not have to be reported unless they are deemed to be of
material significance for reasons specific to the breach.

More information on this framework, along with a wide range of illustrative examples, is

available on the TPR website: Assess whether to report a breach of pensions law | The
Pensions Requlator

Deciding not to report a breach / maintaining a record of all breaches

A record of past breaches may be relevant in deciding whether to report a newly discovered
breach — for example evidence of past breaches may reveal a systemic or ongoing issue.

Therefore, the Head of Pension Fund (supported by the Pensions Governance Manager)
will maintain a record of all breaches identified, whether or not they are reported to TPR.
Stakeholders impacted by this Policy should provide the following information to the Head of
Pension Fund so that all identified breaches can be recorded systematically:

1) copies of all breach reports formally submitted to TPR; and

2) copies of information relating to any other breach the individual has identified but not
reported to TPR, capturing the same information as would have been reported to TPR if a
report was being made (refer to next section for details).

These records should be provided to the Head of Pension Fund as soon as reasonably
practicable, and certainly no later than within 20 working days of the decision made to
report, or not to report. Refer also to the section “Maintaining a Breaches Log / responding to
breaches” below.

10
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Reporting to the TPR
. e e . How do | report?
Assistance for individuals

The Fund has designated an officer (the Head of Pension Fund

— supported by the Pensions Governance Manager) to assist any individual with applying
this Policy. The Head of Pension Fund is considered to have appropriate experience to help
investigate whether there is reasonable cause to believe a breach has occurred, to check the
law and facts of the case, to maintain records of all breaches and to assist in any reporting

to TPR, where appropriate. Where appropriate, the Head of Pension Fund may discuss the
potential breach with members of the Local Pension Board and/or Pension Fund Committee.

Individuals must bear in mind, however, that the involvement of the Head of Pension Fund
is to support the individual, and to ensure this procedure is followed. The individual remains
responsible for the final decision as to whether a breach of law should be reported to TPR,
and for completing the reporting procedure.

The Head of Pension Fund will provide advice and guidance to assist stakeholders to
determine whether any breach or likely breach is materially significant, having regard
to the guidance set out in the General Code of Practice, and after consultation with the
Administering Authority’s Monitoring Officer, and where appropriate the Pension Fund
Committee and Local Pension Board.

If appropriate, independent legal advice will be sought before deciding if the breach is
considered to be of material significance to TPR. Where uncertainty exists as to the
materiality of any identified breach, the stakeholder considering making the report to TPR
should informally notify TPR of the situation and the steps being taken to reach a conclusion.

The breach should not be referred to the Head of Pension Fund if doing so would alert any
person potentially responsible for a serious offence to the investigation. If that is the case,
the individual may instead consider discussing the breach (being mindful of the need to avoid
alerting any person potentially responsible for the breach) with:

* A member of the Pensions Leadership Team;

» The Chair of the Local Pension Board;

* The Chair of the Pension Fund Committee;

* The Chief Operating Officer / s151 Officer;

* The Administering Authority’s Monitoring Officer; and/or
* The Administering Authority’s Whistleblowing Officer.

Otherwise, the individual should report the matter to TPR, setting out the reasons for
reporting, including any uncertainty. A telephone call to TPR ahead of any formal submission
may be appropriate, particularly in the case of a more serious breach.

It is noted that stakeholders who wish to report a breach have the option to do so directly

to TPR, without engaging with the Fund’s reporting process — for example, if the reporter

is concerned about alerting an officer involved in a breach through use of a centralised
reporting process. In these circumstances, it is assumed that TPR would contact Fund senior
officers to discuss the reported breach, allowing such reports to be logged centrally.

11
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Early identification of very serious breaches

In cases of immediate risk to the scheme, for instance, where there is any indication of
dishonesty, TPR does not expect individuals to seek an explanation or to assess the
effectiveness of proposed remedies (as part of determining whether a breach is materially
significant or not). They should only make such immediate checks as are necessary. The
more serious the potential breach and its consequences, the more urgently individuals should
make these necessary checks. In cases of potential dishonesty, the individual should avoid,
where possible, checks which might alert those implicated. In serious cases, individuals
should use the quickest means possible to alert TPR to the breach.

Dealing with complex cases

The Head of Pension Fund may be able to provide guidance on particularly complex cases.
Guidance may also be obtained by reference to previous cases, information on which will
be retained by the Head of Pension Fund in the Breaches Log, or via discussions with those
responsible for maintaining the records.

Information may also be available from national resources such as the Scheme Advisory
Board (www.lgpsboard.orqg) or the Local Government Association (www.lgpsregs.orq). If
timescales allow, legal advice or other professional advice can be sought, and the case can
be discussed at the next Local Pension Board or Pension Fund Committee meeting.

Timescales for reporting

The Pensions Act and TPR’s General Code of Practice require that, if an individual decides
to report a breach, the report must be made in writing, as soon as reasonably practicable.
In most cases, this should be within 10 working days of the breach being identified.
However, reporters may use their judgement and apply ‘reasonably practicable’ to their own
circumstances. Where reporters decide a longer reporting time is reasonable, they should
record the reasons for this.

Individuals should not wait for others to report. Nor is it necessary for an individual to
gather all the evidence which TPR may require before taking action. A delay in reporting
may exacerbate or increase the consequences of the breach. The time taken to reach

the judgements on “reasonable cause to believe” and on “material significance” should be
consistent with the speed implied by “as soon as reasonably practicable”. In particular, the
time taken should reflect the seriousness of the suspected breach.

Making the report

Anybody wishing to formally report a breach of law to TPR should do so using the contact
methods outlined on their website — current via an online web form, by email or by post.
Telephone reports are not usually accepted unless the breach is deemed to be urgent and
likely to have an immediate and damaging effect for scheme members.

Contact details can be found on the TPR website: How to report breaches TPR code

module | The Pensions Regulator

12
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The report to TPR (and also any report made to the Head of Pension Fund if a breach is not

being reported to TPR) should include as a minimum:

* Full name of the scheme (Cheshire Pension Fund)

 Description of the breach or breaches, including any relevant dates
* Name of the scheme manager (Cheshire West and Chester Council)
* Name, position, and contact details of the reporter

* Role of the reporter in the scheme

Reports should also where possible include:

» Reason the reporter believes the breach is of material significance to TPR

» Address of the scheme (The Portal, Wellington Road, Ellesmere Port, CH65 0BA)
* Type of scheme — Local Government/public service

* Name and contact details of the governing body (refer to the Chief Operating Officer/
Monitoring Officer at the same address as the scheme address)

* Pension scheme registration (PSR) number (10027832)

» Address of the employer (if relevant)

13
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Other considerations

Maintaining a Breaches Log / responding to breaches

In addition to the formal process of identifying and where necessary reporting a particular
breach, this Policy and the supporting process provides an opportunity to learn from mistakes
and review and improve processes in the areas where breaches have occurred.

Once a breach or likely breach has been identified, regardless of whether it ultimately is
reported to TPR, the Head of Pension Fund must review the circumstances of the breach
using the information provided by the stakeholder who has reported the breach (refer to the
section “maintaining a record of all breaches” above), in order to understand why it occurred,
the consequences of the breach and agree the corrective measures required to prevent
reoccurrence.

Remember that a breach is not normally considered to be materially significant if prompt
and effective action is taken to investigate and correct the breach and its causes and, where
appropriate, all affected scheme members have been notified.

All breaches must be recorded in the Fund’s Breaches Log. The Head of Pension Fund will
be responsible for recording and reporting breaches and likely breaches as follows:

» Record all identified breaches and likely breaches of which they are aware in the Fund’s
Breaches Log;

* Investigate the circumstances of all reported breaches and likely breaches;

e Ensure where necessary that an action plan is put in place and acted upon, to correct the
identified breach and also ensure further breaches of a similar nature do not reoccur; and

» Classify all logged breaches using the following Fund classifications:
e “Report” — to be reported to TPR;

o —areport to TPR is not required, but the breach should be monitored in case
of recurrence; or

* “Closed” — following investigation, no further action or monitoring is required.

Reporting to Fund governance bodies

The Head of Pension Fund will report immediately to the Chair of the Local Pension Board
and the Chair of the Pension Fund Committee any instances of breaches which the Head
of Pension Fund is aware of having been reported to TPR — ie those breaches classed

as “Report”. This may include breaches which are independently reported by relevant
stakeholders, which the Head of Pension Fund later becomes aware of as a result of
consequential TPR liaison.

The record of all breaches (reported to TPR or otherwise) will be included in the quarterly
Compliance Update report at each Pension Fund Committee meeting, and this will also be
shared with the Local Pension Board.

14
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Training

This policy is mandatory for public service scheme pension boards, meaning the
members of the Fund’s Local Pension Board, and for scheme managers, which includes the
Chief Operating Officer / s151 Officer, the Head of Pension Fund / LGPS Senior Officer, all
employees in the Pensions Service, and members of the Pension Fund Committee.

The Head of Pension Fund will ensure that training on this policy is conducted for these
stakeholders, at induction and on an ongoing basis.

The Fund strongly encourages other stakeholders potentially impacted by the statutory
reporting duties described in this Policy, including service providers, employers, and
professional advisers, to put adequate policies and processes in place to ensure they are
able to meet their obligations under the legislation and regulations set out earlier in this
Policy to identify, assess, and where necessary report breaches of the law to TPR. These
stakeholders may contact the Head of Pension Fund for advice on any aspect of this Policy
and how it may be applied to them.

Approval and review

This version of the Fund’s Breaches Policy was reviewed and endorsed by the Pension

Fund Committee on 6 September 2024. It will be reviewed at least once every three years,

or more frequently as considered appropriate, for example following any important changes
to the scheme’s governance arrangements. After any update it will be reconsidered by the
Pension Fund Committee, and key stakeholders to whom the Policy does or may apply will be
informed of its reissue.

Further information

If you require further information about reporting breaches, this Policy, or wish to discuss
reporting a breach, please contact:

Head of Pension Fund
Position currently vacant

or

Pensions Governance Manager
Aaron Thomas
aaron.thomas@cheshirewestandchester.gov.uk
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