Pension Fund Committee
04 December 2020
Item 4
EXIT PAYMENTS CAP AND REFORMING LOCAL GOVERNMENT EXIT PAY
Introduction
1.

This report updates the Committee on the introduction by HM Treasury of regulations
which limit public sector exit payments and on the consultation from the Ministry for
Housing, Communities and Local Government (MHCLG) on Reforming Local
Government Exit Pay.

2.

In addition, the report seeks endorsement of the Administering Authority’s proposed
interim approach to be adopted, pending resolution of disparity between the HM
Treasury Exit Payment and Local Government Pension Scheme (LGPS) Regulations.

Recommendation
3.

The Committee is asked to:
a) Note the Restriction of Exit Payment Regulations are now in force;
b) Note the consultation on further reform of exit pay in local government, and;
c) Endorse the interim approach to release of pension benefits for employers in
scope of the exit payment cap.

Restriction of Exit Payments in the Public Sector
4.

The intention to regulate to cap exit payments in the public sector was first mooted in
2015. HM Treasury has now introduced the Restriction of Public Sector Exit Payment
Regulations 2020 (the Exit Cap Regulations) with effect from 4 November 2020.

5.

Currently, LGPS members, aged 55 or over, leaving on redundancy or business
efficiency grounds must receive their accrued pension without reduction. This incurs
a pension strain cost to the employer, payable to the pension fund. Pension strain
cost is often the most significant exit cost for employers. These strain cost payments
were not previously subject to any cap.

6.

The Exit Cap Regulations cap at £95,000 the total exit payments that public sector
employers can incur when employees leave. The exit payments which count towards
the cap are summarised below and Committee will note that pension strain costs are
included:
•
•
•
•
•
•
•

Redundancy payments
Pension strain costs
Compensation under the ACAS arbitration scheme (other than in respect of
discrimination and whistleblowing claims)
Severance payments
Payments in the form of shares or share options on loss of employment
Payments in lieu of notice that exceed one quarter of the payee’s annual salary
Any other payment made as a consequence of loss of employment, whether
under a contract of employment or otherwise
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7.

The Exit Cap Regulations list the employers in scope. In the LGPS, these are
Councils (including maintained schools), Police and Fire for their non uniformed staff,
and Academies, but FE and HE colleges or admission bodies are not in direct scope.

Reforming Local Government Exit Pay
8.

Public sector pension regulations must be amended to incorporate the exit cap.
Consultations to this effect had been expected across the public sector pension
schemes, with MHCLG leading for local government.

9.

The consultation launched by MHCLG, called Reforming Local Government Exit Pay,
is more far reaching. It includes proposals to amend both the LGPS Regulations and
the Local Government (Early Termination of Employment) (Discretionary
Compensation) Regulations under which employers frame their redundancy policies.

10.

The MHCLG policy consultation on Reforming Exit Pay closed on 9 November 2020.
MHCLG is also consulting on draft amendments to the LGPS regulations to
incorporate its policy proposals. This consultation runs until 18 December 2020.

11.

The Council, in its role as Administering Authority for the pension fund, responded to
the MHCLG policy consultation by the due date of the 9 November. A copy of the
response is enclosed at Appendix A, it has also been published on the Pension Fund
website.

12.

The MHCLG proposals, if implemented, will alter the total exit package employers in
the LGPS can make available to members leaving on redundancy or efficiency
grounds. Exit payments will be limited in several ways as follows:
•
•
•
•

13.

In addition, MHCLG propose that scheme members aged 55 or over leaving on the
grounds of redundancy or business efficiency, will no longer be able to receive both
an unreduced pension and redundancy payment. Scheme members will face a range
of options which could include:
•
•
•

14.

A maximum of three weeks’ pay per year of service;
A maximum of 15 months of pay on the amount of a redundancy payment;
A maximum salary of £80,000 on which an exit payment can be based;
A cap of £95,000 on the total of all exit payments.

giving up redundancy pay in return for an immediate unreduced or partially reduced
pension; or
taking redundancy payment in full but deferring their pension; or
taking redundancy payment in full but taking an immediate, fully reduced pension.
MHCLG also propose that pension strain costs be calculated using standard
calculation factors set by Govermment Actuary’s Department (GAD) across the
whole LGPS, rather than the current practice of using locally determined factors. This
has the benefit of consistency, but it is yet to be determined whether national factors

Page 36 of 112

Pension Fund Committee
04 December 2020
Item 4
reflect the true local cost of pension strain. Any under or over recovery will be
assessed in setting employer contribution rates at future triennial valuations.
Regulatory Conflict
15.

Committee will note, the consultation on further exit pay reform did not close until 9
November, after the Exit Cap Regulations came into force and that the consultation
on the amendments to the LGPS regulations continues until 18 December. Changes
to LGPS Regulations seem unlikely until early 2021.

16.

This means the Exit Cap Regulations and the LGPS Regulations are in conflict in
situations where an employee, aged 55 or over, is leaving on redundancy, is entitled
to an unreduced pension but where total exit payments due, are more than the Exit
cap of £95,000.

Scheme Advisory Board View
17.

Given the conflict between the Exit Cap and LGPS regulations, Administering
Authorities are placed in an invidious position. In response, the Scheme Advisory
Board (SAB) has issued its view on how Administering Authorities should proceed.
Whilst the SAB view is not legal advice to Administering Authorities, the SAB has
taken QC’s advice in developing its view (the SAB briefing is attached at Appendix
B).

18.

The SAB’s view is that, in circumstances when a scheme member, aged 55 or over,
would, apart from the bringing into force of the Exit Cap Regulations, qualify for an
immediate unreduced pension under the LGPS Regulations and the total exit
payments relating to that employee exceed the exit cap, the course of action
presenting the least risk to both the LGPS administering authorities and scheme
employers is for:a) the LGPS administering authority to offer the member the opportunity to take a
deferred benefit or a fully actuarially reduced pension, and
b) the Scheme employer to delay the payment of a cash alternative under the Exit
Cap Regulations

19.

SAB highlights that an administering authority decision to continue to pay unreduced
pensions where the exit cap is exceeded poses risks, both in relation to the duty to
recover pension strain costs and a risk of challenge under the doctrine of implied
repeal. The doctrine of implied repeal provides that where a piece of legislation
conflicts with an earlier one, the latter legislation takes precedence.

20.

SAB notes that offering a deferred or reduced pension also risks challenge from the
member seeking to enforce their rights under LGPS regulations. Any such appeal
would, it is understood, be made under the Administering Authority’s Internal Dispute
Resolution Procedures.
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21.

SAB feel that offering a reduced or deferred pension to those members, aged 55 or
over, whose exit costs exceed the cap, poses less risk as it should, in the event of
successful challenge, result in additional monies potentially being received as:
a) the member receiving an unreduced pension, or
b) a cash alternative payment to the member, or
c) a cash alternative paid to the Fund to meet additional pension costs

Pension Strain Calculation Factors
22.

LGPS administering authorities use actuarial factors to calculate the strain cost
payable by employers when members leave on redundancy or efficiency grounds.
These factors seek to reflect the local funding implications of paying a pension before
normal pension age.

23.

The Administering Authority has been advised by the Fund actuary, Hymans
Robertson, that the factors in use to calculate pensions strain costs (i.e. only for
funding purposes) cannot be used to determine pension strain costs for the purpose
of the exit cap (which will affect the value of members’ benefits). For example, the
current factors are not gender neutral.

24.

The Fund informed employers it was placing a temporary pause on the provision of
pension strain estimates pending decision on the approach to strain cost calculation
factors.

25.

The MHCLG further reform consultation includes proposals to introduce standard
actuarial factors produced by the Government Actuary’s Department (GAD) to be
used by all administering authorities for the calculation of pension strain costs. This
is to avoid a ‘postcode lottery’ situation of different funds using different factors for
assessing whether the £95,000 cap has been breached. These factors are expected
to be adopted when the LGPS Regulations are amended, to be consistent with the
requirements of the Exit Cap Regulations.

26.

Given advice that current factors cannot continue to be used, officers have sought
the views of the Fund’s actuary Hymans Robertson as to the impact of adopting the
new GAD factors, notwithstanding they are still subject to consultation. Hymans
Robertson have highlighted that the GAD factors fulfil a different function to the local
factors in use currently and, because they are based on a different set of actuarial
assumptions, may result in lower pension strain costs. Whilst this may result in a
lower strain payment being initially incurred by employers, any funding shortfall would
be addressed in setting employer contribution rates at future triennial valuations.

27.

To assist clients, Hymans Robertson have developed a tool to calculate pension
strain costs using the GAD factors. When utilised, this will require a manual process
outside of the core pension database. This will be an interim solution until system
providers introduce a permanent solution, as understandably system providers are
reluctant to make system changes until the final LGPS amending regulations are
confirmed.

Page 38 of 112

Pension Fund Committee
04 December 2020
Item 4

28.

For consistency the GAD factors will be applied to calculate pension strain costs for
all exits from all employers on the grounds of redundancy, business efficiency or
waiver of pension reductions.

Administering Authority Proposed Approach
29.

In light of the view provided by SAB, and having taken its own legal and actuarial
advice, the Administering Authority’s proposed approach to the release of certain
pension benefits, pending resolution of the regulatory conflict, is as follows:
1. For all employers in the Cheshire Pension Fund this interim approach will apply to
the release of certain pension benefits to members leaving from 4 November 2020
(when the Exit Cap Regulations came into force).
2. For employers in scope of the Exit Cap Regulations, scheme members, aged 55 or
over, leaving on the grounds of redundancy, business efficiency or employer
waiver of pension reduction: a)

Where the employer certifies that total exit payments in relation to that
scheme member do not exceed the exit payments cap, payment of
unreduced pension will take place in accordance with current LGPS
Regulations;
OR

b)

Where the employer certifies that total exit payments in relation to that
scheme member do exceed the exit payments cap, the member will be
offered either
i. a deferred pension under regulation 6(1); OR
ii. immediate fully actuarially reduced pension under regulation 30(5)

3. For the avoidance of doubt, scheme members whose employers are not in scope
of the Exit Cap Regulations will receive their benefits in line with current LGPS
regulations.
4. For all employers and for consistency, the Administering Authority will adopt the
new GAD factors for the calculation of pension strain costs for all exits due to
redundancy, business efficiency and employer waiver of reductions.
5. This interim approach will remain in force until such time as the conflict between
the Exit Cap Regulations and the LGPS Regulations is resolved or the LGPS
Regulations are amended.
30.

Officers have engaged with other local Administering Authorities who have confirmed
they too are adopting an approach consistent with the SAB view.
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Scheme Member Impact
31.

In proposing the interim approach, officers have considered data on past exit costs.
Data available shows that exit costs for most scheme members aged 55 or over,
leaving on redundancy or business efficiency fall below the exit cap of £95,000.

32.

It is acknowledged that exit costs are very dependent on personal circumstances and
there will be individual scheme members who are adversely affected by the proposed
approach. They may feel understandably distressed at the change in benefits paid
out, at an already difficult time. It is likely to be small comfort that the approach means
further payments could be made once the legal uncertainty is clarified, either by a test
case to clarify the law or by changes to the relevant regulations.

33.

The Administering Authority is aware that pre-action letters for judicial review of the
Exit Cap regulations have been submitted by trade unions. It is uncertain what legal
proceedings will follow or how long these will take to be determined. The Exit Cap
Regulations remain in force as implemented at this juncture.

Employer Impact
34.

The Administering Authority has been sharing SAB and other LGA briefings on the
Exit Cap and MHCLG consultation with employers. Officers have been liaising directly
with individual employers to provide further support, some of whom are amid, or due
to launch consultations on staffing changes, on the impact of the exit cap and MHCLG
consultation

35.

Employers will need to form their own view on the impact of the exit cap and further
reform proposals on their local redundancy/early retirement policies.

36.

The MHCLG proposals will undoubtedly lead to more complexity in, and increased
volume of, estimates for pension strain costs requested by employers.

Administering Authority Next Steps
37.

Should the proposed interim approach described above be endorsed and approved
officers will: •
•
•
•

Issue a briefing to all Employers on the Fund’s approach
Brief pensions administration staff on the approach and provide training in the
use of the new, manual, pension strain cost calculation tool
Re-commence the usual provision of retirement estimates to employers
Ongoing monitoring of national developments and SAB briefings
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Our Ref: CPF/PENS/
Your Ref: Exit pay reform
Ask for: Maggie Sheppard
Exit Pay Consultation
Local Government Workforce and Pay Team,
Ministry of Housing, Communities and Local Government,
2nd Floor, Fry Building,
2 Marsham Street,
London
SW1P 4DF
Sent via e-mail to: LGExitPay@communities.gov.uk

Tel: 0782 784 0003
Email: pensions@cheshirewestand
chester.gov.uk
Date: 9 November 2020

Dear Sir/Madam,
Consultation – Reforming Local Government Exit Pay
Please find below our response to the Ministry of Housing, Communities and Local
Government Consultation on Reforming local government exit pay published 7
September 2020.
The response is on behalf of Cheshire West and Chester Council in its role as
Administering Authority for the Cheshire Pension Fund.
Question 1
Are there any groups of local government employees that would be more
adversely affected than others by our proposed action on employer funded early
access to pension?
- If so, please provide data/evidence to back up your views?
- How would you mitigate the impact on these employees?
As Administering Authority, we are not directly involved in setting redundancy
policies, but we understand that local employers’ policies seek to balance exit
costs alongside the need to manage organisational change in response to
changing government funding and priorities. At a time of significant local
government funding reductions, employers will no doubt be concerned whether
the proposals to amend the 2006 Compensation Regulations hinder their ability to
make workforce changes.
As the cap on exit payments includes pension strain costs and MHCLG’s
proposals apply regardless of whether the Exit Payment Cap of £95,000 is
breached, then clearly a much broader range of scheme members leaving at aged
55 or over will be affected than “high earners”.
Lower paid scheme members, many of whom are also female and part time, who
lose employment due to redundancy may be more financially reliant on the
payment of unreduced pension benefits and hence may suffer more hardship as a
result of the proposals.
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MHCLG also proposes that pension strain costs be reduced by the value of any
statutory redundancy paid to the scheme member. We are aware that local
employers calculate redundancy pay due based on actual pay per week rather
than the statutory £538 per week. For higher paid staff, reducing pension strain
cost by statutory redundancy pay will have proportionally less impact on pension
benefits than will be the case for lower paid staff. This impact could be mitigated
(but not eliminated) by only requiring pension strain cost to be reduced by
statutory redundancy where total exit payments exceed the exit cap.
Across the local government “family” of employers there are differences in the
employers in scope of the Exit Payment Cap regulations and employers who
participate in the LGPS and who will be affected by the MHCLG consultation on
exit pay reform. Many of the employees of these organisations work alongside
each other in providing local services. This adds scope for confusion for both
employers and scheme members in the LGPS.
Question 2
What is the most appropriate mechanism or index when considering how the
maximum salary might be reviewed on an annual basis?
The most appropriate mechanism would be to link it to the local government
collectively agreed pay awards under the National Joint Council (NJC)/Joint
Negotiating Council for Local Government Services.
Please also see our comments in response to Q4 below about the application of
different salary caps across the public sector.
Question 3
Are there any groups of local government employees that would be more
adversely affected than others by our proposed ceiling of 15 months or 66 weeks
as the maximum number of months’ or weeks salary that can be paid as a
redundancy payment?
- If so, please provide data/evidence to back up your views?
- How would you mitigate the impact on these employees?
We have no direct involvement as Administering Authority in setting redundancy
policy but understand this will create issues for employers as the proposals are
inconsistent with the provisions of the Employment Rights Act 1996 which set the
maximum number of weeks for redundancy pay at 60.
Question 4
Are there any groups of local government employees that would be more
adversely affected than others by our proposal to put in place a maximum salary
of £80,000 on which an exit payment can be based?
- If so, please provide data/evidence to back up your views?
- How would you mitigate the impact on these employees
A salary of £80,000 is a significant salary in local government so this will affect the
most senior positions and potentially more older scheme members.
It is a concern that the maximum salary cap of £80,000 is not being applied
consistently across the whole of the public sector and indeed that the provisions for
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Local Government are more stringent than being applied elsewhere. We would ask
Government to review this unequal approach.
Question 5
Do you agree with these proposals? If not, how else can the Government’s policy
objectives on exit pay be delivered for local government workers?
The removal of the right to an unreduced pension at age 55, whether the Exit Cap
is breached or not, is a material change in the benefits payable and will affect all
local government workers who are members of the LGPS. The proposals may
cause significant financial hardship to scheme members who, particularly given
the current pandemic, may face little prospect of further employment.
The proposals do reduce the significant differential between the pension benefits
payable to scheme members who leave on redundancy at age 54 or below and
those who leave at age 55 and above, albeit by levelling down.
We would highlight the proposal to offer choice to scheme members who are made
redundant. Four potential options are described, each with varying impacts on the
level of redundancy and pension payable. These choices will inevitably add
complexity for employers, scheme members and administering authorities in
providing information on the impact of redundancy. Scheme members will face
potentially significant financial decisions at an already stressful time.
Please also see our comment above about the inequality of exit cap proposals
across the public sector
Question 6
Do you agree that the further option identified at paragraph 4.8 should be offered?
Given the proposal to remove the entitlement to an unreduced pension, then it
would seem sensible to have flexibility for scheme members to elect to defer
pension benefits and receive discretionary redundancy rather than taking a fully
reduced pension with statutory redundancy pay, to reflect individual
circumstances and reduce undue hardship.
That said, the addition of flexibility inevitably adds administrative complexity in
terms of scheme member and employer communications and retirement
estimates.
Please also note our comments in response to Question 5 about the provision of
advice to scheme members faced with potentially material financial decisions at
such a time.
Question 7
Are there any groups of local government employees that would be more
adversely affected than others by our proposals?
All scheme members made redundant at age 55 or over will be more adversely
affected. As commented earlier, those on lower pay, predominantly part time and
female, will suffer a proportionally higher pension impact if pension strain costs
are reduced by statutory redundancy pay.
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Question 8
From a local government perspective, are there any impacts not covered at
Section 5 (Impact Analysis), which you would highlight in relation to the proposals
and/or process above?
The consultation confirms that MHCLG has yet to conduct a full impact assessment
including equality assessments, so it is not possible to give a definitive view.
We have not yet had the opportunity to complete work to assess the impact of the
proposed new GAD factors to be used to calculate pension strain costs, both to
assess whether they cause more/less scheme members to breach the cap or
leave unfunded liabilities when compared to local factors.
Question 9
Are these transparency arrangements suitably robust? If not, how could the
current arrangements be improved?
Local authorities are already required by law to publish policies on redundancy
and pension discretions including abatement on re-employment. There seems
little basis to add further requirements.
Question 10
Would any transitional arrangements be useful in helping to smooth the
introduction of these arrangements?
Recognising that some redundancies may already be in train and notice being
served then some limited transitional arrangements would seem appropriate for
redundancies fully agreed prior to the introduction of the exit cap and MHCLG
consultation, but where the date of leaving is after the introduction of the cap.
Question 11
Is there any other information specific to the proposals set out in this
consultation, which is not covered above which may be relevant to these reforms?
Neither the consultation or impact assessment include any information about
proposals for the rest of the public sector and this should be provided to
demonstrate transparency, consistency and fairness, particularly given the
generally lower pay and hence lower pension benefits earned by many in local
government.

Yours faithfully

Maggie Sheppard
Head of Cheshire Pension Fund
maggie.sheppard@cheshirewestandchester.gov.uk
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Exit cap information for LGPS
administering authorities
The information below is for redundancy and business efficiency exits that occur
from 4 November 2020 until revised LGPS regulations are in place. It applies to exits
of LGPS members who are aged 55 or over. Information about other
circumstances where a pension strain cost is payable will follow.

Immediate policy decision for administering authorities
You must decide on your policy for paying pensions where the exit payment cap is
breached.
There is a conflict between the exit cap regulations and the LGPS regulations if the
cap is breached when an LGPS member age 55 or over exits. The LGPS regulations
still require the member to take payment of an unreduced pension, but the exit cap
regulations prevent the employer from paying the full strain cost.
As an administering authority, you need to decide whether to pay an unreduced
pension in line with regulation 30(7) or provide the option of either a deferred
pension under regulation 6(1) or an immediate reduced pension under regulation
30(5) in line with the Government’s recommendations.
To assist you with this decision, the Scheme Advisory Board (SAB) has obtained
legal advice. You can read a commentary on that legal advice on the Public Sector
Exit Payments page of the SAB website. You should also have regard to the letter
from MHCLG to LGPS administering authorities dated 28 October 2020.
You must take your own decision regarding the pension to be paid. The SAB
recommends that you offer a deferred or immediate reduced pension based on the
considerations that follow.
If you decide to pay an unreduced pension, there is a risk that you could end up in
the position of having to try and recover monies from the employer and/or the
member:
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•

You will not be able to obtain the whole strain cost from the employer. The
employer will be restricted to a maximum of £95k for all exit payments
including the strain cost. If the employer has paid a cash alternative, they are
unlikely to be able to pay any strain cost. The recommendation to the
employer is that they do not pay the cash alternative to the member. If the
employer decides to pay the cash alternative, they must notify you.

•

If you cannot obtain a strain cost at the time of the exit, you should discuss
with your actuary what options are open to you to ensure the benefits are fully
funded in the future. You should be aware that there is a serious risk that you
will not be able easily or quickly to make good the absence of the strain cost.

•

You may also be at risk of challenge under the doctrine of implied repeal
which, if proven, would result in you having to seek repayment of the overpaid
element of the pension. The doctrine of implied repeal provides that where a
piece of legislation conflicts with an earlier one, the later legislation takes
precedence.

Offering a deferred or reduced pension also risks challenge, this time from the
member seeking to enforce their rights under regulation 30(7). Regardless of the
outcome of any challenge, this approach should result in the member receiving
additional monies as:
•
•

an unreduced pension, or
a cash alternative payment to the member, or

•

a cash alternative paid to you to provide additional pension under regulation
31 or waive reductions under regulation 30(8).

Given the legal, financial and reputational risks involved it will be important to
ensure that any policy decision is cleared at the relevant level within your
organisation.

Other immediate considerations for administering authorities
•

Liaise with your actuary on the appropriateness of current strain cost
calculations. There may be risks associated with making a change,
particularly if the new methodology results in lower strain costs. Adopting the
GAD methodology may be a reasonable approach, however, this is not
without risk. If you adopt a new method of strain cost calculation that results in
lower costs, there is a potential for challenge from employers who have
recently paid higher strain costs based on the current methodology. The
change could also be challenged if it is perceived as a means of avoiding the
exit payment cap.
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•

If you change your strain cost methodology, ensure that new strain costs are
provided to employers for all relevant exits where the leaving date is on or
after 4 November 2020, including those already in progress.

•

Ensure that your employers are aware of their status and obligations under
the exit cap regulations (you can refer them to exit cap information for
employers on www.lgpsregs.org) and how you will deal with pensions for
capped members.
Review your forms and processes for redundancy and efficiency exits to
ensure that the employer is aware of the strain cost in good time and notifies
you of the member’s status under the exit cap regulations.
Review your estimate process to ensure it matches your policy.

•

•
•

Maintain close contact with your LGPS employers throughout the exit
process.

Exits in progress
•

Ask your employers to check and confirm the status of any exits already in
progress where the leaving date is on or after 4 November 2020

•

If you have adopted a new method of strain cost calculation, provide the
employer with the new cost and ask whether the total exit package exceeds
the cap

•

If you have already provided a member with a formal pension quotation, you
will need to contact them to advise them of their options if:
 the employer notifies you that the cost of that exit would exceed the
cap and
 you have made a policy decision to offer members the option of
deferred benefits or immediate reduced pension in this event.

Administering authority process for new exits
Follow these steps when you are notified that an LGPS member age 55 or over has
left due to redundancy or business efficiency on or after 4 November 2020.

Step 1: Ask your employers to confirm whether or not they are covered by the cap
(they can check the Schedule at the end of the Restriction of Public Sector Exit
Payments Regulations 2020). If they are not, you should proceed as normal. The
member is entitled to unreduced benefits and you should request a strain cost in line
with your current process.

Step 2: If the employer is covered by the cap, you should calculate a full strain cost
quote in respect of new exits for members who would normally qualify for benefits
under regulation 30(7). Provide the cost to the employer and ask:
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•
•

Does the member’s total exit package exceed the cap?
If it does, have you applied for a waiver?

You should not become involved in any decision regarding the breaching of
the cap as those regulations apply to the employer alone and any sanctions
for a breach will be on the employer alone.
You should ensure that you are notified of any waiver request, and whether the
waiver application has been successful. Until and unless the employer confirms that
any waiver has been successful you should continue to assume the member
exceeds the cap.
If the employer informs you that the total value of the exit payments (including strain
cost) is less than or equal to £95,000, or that a waiver application has been
successful, go to step 3. If the employer informs you that the total value of the exit
payments (including strain cost) is more than is more than £95,000 go to step 4.

Step 3: If the employer informs you that the total of the exit payments is less than
or equal to £95,000 or that a waiver request has been successful, process the exit as
normal. The member is entitled to unreduced benefits and you should request a
strain cost in line with your current process.

Step 4: The employer informs you that the total exit payment is over £95,000 and
the cap will not be waived.
If your policy is to pay an unreduced pension go to step 5. If your policy is to offer a
deferred or reduced pension go to step 6.

Step 5: If your decision is to pay an unreduced pension, you must inform the
employer, ask them not to pay a cash alternative and request the full strain cost. It
will be for the employer to determine how much, if any, of that cost it can meet under
the exit cap regulations. Please be aware you will not be able to recover the full
strain cost. Depending on what other payments the employer has made, you may
not be able to recover any of the strain cost in these cases.

Step 6: If your decision is to offer the member the option of a deferred pension or a
reduced pension, you must inform the employer of that decision. The employer must
decide whether to make a cash alternative payment under regulation 8 of the exit
cap regulations. We recommend that you remind the employer that decisions made
by the administering authority and employer are open to challenge and could be
reversed.
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It is important that the employer understands that a successful legal challenge could
result in a request for a strain cost payment. The employer should understand the
implications of making an immediate cash alternative payment, or deferring payment
until the result of any legal challenge is known. You may wish to direct them to the
Exit cap information for LGPS employers and the SAB commentary on legal advice
published on 30 October 2020 on the SAB Public Sector Exit Payments page.
You must notify the member of their option for either a deferred or a reduced pension
and their right of appeal. You should maintain a record of all cases where an appeal
might be received. You will need to revisit these cases once a resolution is known.
•

•

If there is no claim or the member is unsuccessful in that claim, you must
inform the employer who can then pay the cash alternative:
 to the member or
 to you to purchase additional pension for the member under regulation
31 or
 to you to waive early payment reductions under regulation 30(8), if the
member has elected for immediate payment.
If the outcome of the claim is an order to pay the unreduced pension, you
must inform the employer and request the full strain cost. It will be for the
employer to determine how much, if any, of that cost it can meet under the
exit cap regulations.

Disclaimer
This document has been prepared by the LGA. It should not be treated as a
complete and authoritative statement of the law. Administering authorities may wish,
or will need, to take their own legal advice. No responsibility whatsoever will be
assumed by the LGA for any direct or consequential loss, financial or otherwise,
damage or inconvenience, or any other obligation or liability incurred by readers
relying on information contained in this document.
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